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EMISE OF INDEPENDENT
INTERVENING CAUSE

Torres ErL Paso ELecTrRIC mmwmw@mm
- District Court}

ﬁ OMPANY by Phihp Davrs

Credit should be given to the New
Mexico Court of Appeals and Supreme
Court {or their in-depth consideration
and eventual ruling by the Supreme
Court as to whether the docirine of
independent intervening cause to
negligent acts is inconsistent with New
Mexico's system of pure comparative
fault. In this personal injury case, a jury
verdict in May 1996 found the defen-
dant El Paso Electric Company negli-
gent and negligent per se following Francisco Torres’ contact with an overhead high
voliage distribution line while repairing the roof of a greenhouse for his employer,
Aldershot of New Mexico, Inc. However, the jury found no proximate cause which
resulted in the appeal of this negligence case on numerous grounds which will be
discussed below. On june 30, 1999 the New Mexico Supreme Court, following a
certification from the New Mexico Court of Appeals, reversed the trial court verdict and
a directed verdict on the issue of punitive damages, allowing Francisco and Sonia Torres
a new frial.

Significantly, one (1) of the points of appeal asserted by the plaintiff to the Court of
Appeals was the trial court’s use of the defense of independent intervening cause.
Plaintiff’s argument was based upon the facis of the Torres case that a sophisticated
utility company with its policies and experience, and the state of condition of its
equipment in this case, did not support an issue to the jury that the conduct of the
plaintiff, his employer and/or other third parties was not foreseeable, and that therefore
the independent intervening cause theory of defense was inapplicable. The plaintiffs’
appeal point was simple, the facts of this case did not support an independent interven-
ing cause theory of defense. However, the New Mexico Court of Appeals went beyond
l_he presentation of issue in the Appellants’ brief and certified the case to the New
Mexico Supreme Court on the issue of whether independent iniervening cause has
outlived its usefulness in New Mexico’s system of pure comparative faulr.

“Demise of Independent Intervening” cont. on page 211
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“Demise of Indepen-

dent Intervening”
continuted from front page

1. That in New Mexico the
doctrine of independent
intervening cause does
not apply to a plaintiff’s
negligence;

2. That the jury shall not be
instructed on indepen-
dent infervening cause for
a plainiifi’s alleged
comparative negligence;

3. Instruction on indepen-
dent intervening cause Is
sufficiently repetitive of
the instruction on
pmxsmate cause and in
the task of apportioning
fauit that any potential fmf
jury confusion and
misdirection outweighs its
usefulness; and

4. We helieve the instruction
on proximate cause will
adequately insure a
proper verdict. There-
fore, trial courts should
not give you U1 13-306,
or include 2 reference to
independent intervening
cause i U 13-305, in
cases involving multiple
acts of negligence,

The Supreme Court also
reversed the irial court's
directed verdict in favor of
El Paso Electric Company on
Torres” claim for punitive
damages...”because reason-
ahle mmfh could differ as to
whether the cumulative
actions of Bl Pase Flectric
Company, including design,
installation and mainte-
nance of the power pole,
indicated recklessness with
regard to the m:«na;zemem t
of an inherently dangerous

activity”. fowever , %he
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scope of this article is to
review the facts of the Torres
case and the unigue instruc-
tions to the jury tendered by
the trial court that led to the
Supreme Court’s rulings.on
independent intervening
cause. The issue of punitive
damages is left to another
davy.

On july 31, 1992 in Las
Cruces, New Mexico it was a
typical beautiful day with

clear blue skies, a fact
significant to this accident as
discussed below, Plaintiff
Francisco Torres was a
twenty-five year old em-
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at the time of the accident in
question, Aldershot regularly
used the services of an
electrical contractor (L.E.
Flectric).

Immediately adjacent to a
greenhouse which Francisco
Torres was working, was an
£l Paso Electric Company
utility pole that had been
installed next io the green-
house on or about April
1981. The uncontroverted
evidence showed that the
utility pole installed next to
the greenhouse was bent or
crooked at the time of
installation. The evidence
was also uncontroverted that
the bend in the utility pole
was directed towards the
greenhouse at the time of

Over the vears the utility pole
il apparently became stressed and bent yet
further over the greenhouse where

E Framcisco Torres was injured.

ployee of Aldershot of New
Mexico, a company which
grows and sells plants and
flowers to wholesalers.
Francisco and a fellow
worker who was younger in
age, were allocated the task
of replacing the roof on
greenhouses at the Aldershot
facility. The task r@quire‘d
the msla!iahfm of new glas:
panels on the roof of (—‘a(h
greenhouse and the place-
ment of a long aluminum
cap along {!w crest of the
ﬂ;(‘f‘n!muw Fach aluminum
cap was approximately
twelve (12) feet in ﬂngi'h
and six (6) inches wide.
third party contractor
{(Beukel) was at the site,
having sold to Aldershot the
glass fm the new greenhouse
rool. Although not present
Toe
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instailation. The pole was
installed in typical Mesilla
Valley sand near the Rio
Grande. Atop the utifity
pole Fl Paso Electric Com-
pany affixed two (2) jumbo
Westinghouse transformers,
each wenghmg approxi-
mately 1,975 pounds. Over
the years the utility pole
apparently became stressed
and bent yet further over the
greenhouse where Francisco
Torres was injured.

The distribution lines
attached to the pole in
question were high voliage
and uninsulated. The next
pole in the span of the
electric distribution line was
south of the bent pole and
further in distance from the
greenhouse, thus causing the
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overhanging wires to
gradually, as one on the roof
moved from the south end
of the greenhouse in a
northerly direction, to
become nearer and nearer
to a worker on the roof.
Francisco Torres and his
helper began the roof repairs
at the south end of the
greenhouse moving north
inward the bent pok‘ and
overhanging high voltage
wires. Expert testimony
reflected that the twelve (12)
foot aluminum caps being
handed from the ground by
a co-worker, 1o Francisco
Torres who was standing on
the greenhouse roof, could
not, despite their length,
reach the more distant high
voltage wires, until the
workers progressed to the
point near or under the bent
utility pole. Uncontroverted
testimony from plaintifis’
safety engineer also showed
that it is difficult if not
impossible to accurately
judge the distance of
overhead electric lines with
the homogenous back-
ground of a typical southern
New Mexico blue sky. In
addition, where contact was
made with the high voltage
line, the line was behind
Francisco Torres. As Fran-
cisco recetved the twelve
(12) foot aluminum roof caps
from his co-worker on the
ground, raising the lengths of
aluminum over his shoulder,
the aluminum came in
contact with the defendant’s
high voltage electric line,
emiiting thirteen thousand
eight hundred (13,800) volts
into Francisco, causing him
to be catapulted from the
roof of the greenhouse

“which was appm*ﬁmaa(‘lv

ten (10) feet high, landing on

“his back on the ground.

Francisco suffered brain
damage, amputation of his

Continped on next page
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left leg immediately below
the knee, neck and back
injuries, severe burns to his
hands, the inevitable state of
depression, and the inability
to ever work again. Fran-
¢isco was and is married to

plaintiff Sonia Torres. At the

time of the accident, their
son Javier Torres was four (4)
years of age.

An El Paso Electric Company
represeniative at the scene
after the accident took
measurements of both the
distance of the high voltage
line from the roof of the
greenhouse and the distance
bebaeen the end of the
tweblve (12) foot aluminum
cap held by Francisco and
the point on that length of
aluminum where the high
voltage fine made contact.
The individual taking the
measurements on the
aluminum cap at the scene
was an engineer emploved
by the defendant. A claims
representative for the
defendant, on a later date
changed the conclusion as
to the exient of distance
from the end of the cap to
the mark where the alumi-
num red made contact with
the high voltage line,
claiming that the distance
from the end of the alumi-
num rod to the “real” mark
contact was a shorter
distance based on his
investigation. It was obvious
that the less distance
between the end of the
aluminum rod and the point
of contact with the electric
line, would imply that the
sagging line was higher.

The evidence showed that
on three (3} accasions El
Paso Electric Company had
been advised by Aldershot
employees and representa-
tives of L.E. Electric, that the
bent pole and sagging wires
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" sentatives of L.E. Electric, that the bent pole

presented a dangerous condition that should
be viewed and hopefully remedied by the Ef

Paso Eleciric Company.

The evidence showed that om three (3) pcca-
sions Ef Pasc Electric Company had beemn

advised by Aldershot employees and repre-

and sagging wires over the greenhouse

over the greenhouse pre-
sented a dangerous condi-
tion that should be viewed
and hopefully remedied by
the Et Paso Electric Com-
pany. One (1} withess, a
previous emplayee of LLE.
Electric and priorto that a
fineman with the defendant
Ef Paso Electric Company,
testified that he took an El
*aso Electric Company
employee to the scene
sometime prior to that
accident and specifically
pointed out the deficiencies
it the pole, its location and
the sagging high voltage
lines. This witness also
testified that he specifically
showed the El Paso Electric
Company employee severe
cracks in the utility pole into
which he could place his
hand, thus indicating stress
on the pole due to its heavy
load transformers. These
combined conditions
created a risk of the collapse
of the pole onto the green-
house, spreading high
voltage electricity throughout
that greenhouse and the
connecling greenhouses, of
which there were many.

In addition, on a separate
occasion, the owner of L.E.
Electric called a manage-
ment representative of the
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defendant to express his
concern with the condition
of the pole and sagging wires
in question. On a third
cccasion while an £l Paso
Electric Company lineman
was at the scene of this pole
repairing a problem created
by a flying bird into the
transformer, a supervisor of
Aldershot asked if the bent
pole and sagging wires were
okay. He received an
affirmative response. No
remedial action was under-
taken by Bl Paso Eleciric
Company until after this
tragic accident. At that time,
the bent utility pole was
remaved and disposed of.
Multiple poles were installed
to replace the bent pole. The
multiple poles were installed
away from the greenhouse,
and supported a platform
that held the heavy trans-
formers.

In passing, the plaintiffs’
complaint also included a
claim of spoliation of
evidence due to the defen-
dant having disposed of the
utility pole after the acci-
dent. The defendant
asserted in evidence that is
not unusual for Ef Paso
Electric Company to cut up
such poles and charitably
donate them to churches. El
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Paso Electric Company
preserved the two (2} jumbo
Westinghouse transformers.
The trial coust directed a
verdict for the defendant on
the claim of spoliation of
evidence. This point of
appeal was upheld by the
Supreme Court for a failure
to introduce evidence from
which a reasonable juror
could conclude that Fi Paso
Electric Company mali-
ciously intended to injure
Francisco Torres. This point
is also left for another day
and another article, al-
though it is a blow to injury
victims, that even given the
facts of this case, to prevail
on a claim of intentional
spotiation of evidence, a
plaintff must produce
objective findings of purely
subjective conduct.

The term independent
intervening cause appeared
in three (3) separate instruc-
tions submitted io the jury.
This together with the facts
of this case go to the heart of
the Supreme Court’s deci-
sion to eliminate the doc-
trine of independent inter-
vening cause to both a
plaintiff’s alleged negligence
and cases involving multiple
acts of negligence.

At Instruction No. 4, the
defendant, denied the
contentions of the plaintiff
under his claims of negli-
gence and negligence per se
and alleged that the dam-
ages were “the result of an
independent intervening
cause...”. This instruction
was based upon an affirma-
tive defense pleading of the
defendant and the instruc-
tion, over the objection of
plaintiffs, went on the state:



“To establish the affirma-
tive defense of Plaintiff’s
negligence, the Defen-
dant has the burden of
proving the following

~ contentions applicable to
Plaintitf, Francisco Torres:
that the location of the
wire and the probability
that it was carrying
electric current was
known or should have
been known, to Plaintiff,
Francisco Torres; and in
exercising ordinary care
for his own protection,
Plaintiff, Francisco Torres,
should have avoided
contacting the wire with
the aluminum pole.”

A similar affirmative defense
instruction was contained in
Instruction No. 4 as to
Beukel and L.E. Electric.

Instruction No. 4 went
further to state:

“To establish the
affirmative defense that
Plaintiff’s alleged
damages were the result
of undependenl inter-
vening cause, the
Defendant has the
burden of proving that
something unrelated to
Defendant El Paso
Electric Company’s own
action or omission
interrupted and turned
aside a course of events
and produced that
which was not foresee-
able.”

Instruction No. 7 stated in
pertinent part:

“A proximate cause of
injury is that which in a
natural and continuous
sequence unbroken by
an independent inter-
vening cause produced
the injury, and without
which the injury would
not have occurred.”
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“An independent intervening cause
interrupts and turns aside a course of
events and produces that which was

not foresecable as a result of an earlier

act or omission.”

Instruction Mo. 18 stated:

“An independent
intervening cause
interrupts and turns
aside a course of events
and produces that which
was not foreseeable as a
result of an earlier act or
omission,”

El Paso Electric Company has
a policy prohibiting the
installation of electric lines
over a building. In addition,
one of their safety brochures
given to customers stated
that contact with electric
lines typically occurs from
contact with those lines by a
male person twenty-five
years of age and under,
holding a long metal object.
The defendant’s electric
expert gives seminars to
utility companies nation-
wide. Part of the extensive
seminar written material and
apparently presentations at
the seminar, include the
frequency of injuries and
fatal electrocutions as a
result of people on roofs of
buildings, holding long metal
objects.

The above was urged to the
trial court for the reason that
El Paso Electric Company
should not be allowed to
assert that the conduct of the
plaintiff, his employer or
others was unforeseeable
and therefore an indepen-
dent intervening cause that
would protect the defendant
THe
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from liability. The argument
was futile.

Plaintiff also strenuously
argued to the trial court that
its proposed instruction No.
4, “that to establish its
affirmative defense the
Defendant had the burden
of proving that the Plaintiff
and others knew the location
of the wire and the
pmbabi!iy that it was
carrying electric current and
should have avoided contact
in the exercise of ordinary
care”, effectively was vet a
third directed verdict. The
evidence was clear that the
plaintiff and his employer
knew the electric line was
there and that it carried
electric current. Certainly all
of us, including the plaintiff
must exercise ordinary care
for their own protection. s
this not the essence of
comparative fault in the trial
of such cases?

With Instructions Nos. 4, 7
and 18, the term indepen-
dent intervening cause was
mentioned three (3) times
and given two (2) different
definitions, As held by the
Supreme Court, a jury could
be potentially confused in

light of New Mexico’s use of ‘

5eveta] liability. The Su-
preme Court also held that
independent intervening
cause was inapplicable in
this case, as alleged on
appeal by appellants “be-
cause EPEC presentied no

CAUSE

other cause that could
reasonahly be seen as
breaking the chain of

causation”,

Incomprehensible instruc-
tions provide a medium on
which a judge may commu-
nicate nonverbally his or her
views of how a case should
be decided. 1t has been
found that judge’s nonverbal
hehavior varies with the
judge’s views of a case and
juries detect these nonverbal
cues and tend to decided
cases in line with them. See
Peter D. Blanck, et af,, Note
the Appearance of Justice:
Judges’ Verbal and Nonhver-
bal Behavior in Criminal Jury
Trials, 36 Stan. L. Rev. 89
(1985); Allen Hart, Expect-
ancies in the Courtroom:
Judicial Nonverbal Behavior
and Influence, J. Personality
& Soc. Psychol.

Juries have the disadvantage
of being treated like children
while the testimony is going
on, but then being doused
with a kettleful of law during
the charge that would make
a third-year law student
blanch. Skidmore v. Balti-
more & O.R., 167 F 2d 54,
(2d Cir. 1948).

Effectively and persistently
offering juries instructions
that cannot be understood,
judges regularly nullify the
law. Differently, Judges
routinely nullify the law by
rendering it meaningless,
thereby requiring jurors to
invent the law themselves.
(68 Ind. 1.). 1281).

To the temporary detriment
of Francisco and Sonia
Torres, the multiple and
varying jury instructions on
independent intervening
cause and the inherent
conflict of that defensive

Conginued on page 214
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theory with pure compara-
tive negligence, resulted in a
miscarriage of justice. Now,
thanks to both the New
Mexico Court of Appeals
and Supreme Court, inde-
pendent intervening cause
has met its demise in New
Mexico, but only remotely in
time in comparison to the:
demise of contributory
negligence and its long
deceased associated doc-
trines of sudden emergency,
unavoidable accident, last
clear chance an open and
obvious danger.

CONCLUSION

At this writing, and perhaps
never, our Supreme Court
has refused to adopt a
theory of strict products
fliability as pertains to the
transmission of electricity
through high voliage over-
head power lines. California
has adopted this theory
under policy justifications
that: (1) to provide a “short
cut” to liability where
negligence anay be present
but is difficult to prove; (2)
to provide an economic
incentive for improved
product safety; (3) to induce
allocation the reallocation of
resources toward safer
products; and {4) to spread
the risk of foss among all
who use the product. Pierce
vs. Pacific Gas & Eleciric
Company, 161 Cal. App. 3d
68, 212 Cal. Rptr. 283.
However, the Supreme
Courts of Colorado and
Wyoming have held differ-
ently. The Supreme Court of
Colorado stating that “until
electricity reaches a point
where it is made available -
{or consumer use, it is not a
product that has been sold
or otherwise placed in a
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stream of commerce for
purpose of strict products
fiability... electricity is a
product when it has reached
a focation in distribution
systern where it is expected
to have been stepped down
to a usable voltage and

. delivered to a consumer...

transmission of electricity
through high voltage over-
head power lines does not
constitute a sale for producis
liability purposes.” Smith v.
Home Light and Power
Company, 734 P2d 1051
{(1987). The Supreme Court
of Wyoming in a 1993
decision came to a similar
conclusion in refusing to
classify electricity as a
product for strict liability
purposes pursuant to Section
402A of the Restatement
(2nd) of Torts. Wirulec
Company vs. Schutt, 866
F2d 756 (1993).

The Supreme Court of New
Mexico has also restricted
the application of the ultra
hazardous activity doctrine
to cases involving explosives
in blasting. Thigpen v.
Skousan & Hise, 64 NM.
290, 327 P2d 802 (1958).

In Saiz vs. Belen School
Dhistrict, 113 N.M. 387
{1992, our Supreme Court,
as in this case, defines the
transmission of high voltage
eleciricity as “inherently
dangerous”. The difference
is significant in that an ultra
hazardous activity imposes
responsibility for persons
engaged in such activities for
any resulting harm even
though all reasonable
precautions have been taken
against the risk of harm the
activity creates. An “inher-
ently dangerous” activity
according to 5aiz represents
an intermediate category of
hazardous activity between
those that are nonhazardous
{ar only slightly so) in which
harm is merely a foreseeable
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consequence of negligence,
and activities that are ulira
hazardous, in which the
potential for harm cannot be
eliminated with the highest
degree of care.

In evaluating an @IQC'{LI'OCU“
tion case it is apparent at
present that the theory of
negligence is the only hope

of recovery for an injured
person, at least in the near
future. This obviously
invokes defensive theories of
comparative negligence, but
no longer the repetitive and
conjunctive theory of
independent intervening
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